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l. INTRODUCTION

This paper iswritten to provide the elder law attorney with a basic plan to handle Medicare Appedls.
There are many possible areas that offer an opportunity for advocacy in the Medicare Program. This
paper will specificaly address an apped for adenid of skilled nursaing benefits. Mogt of the information,
law and techniques used for an apped of adenid of skilled nursing benefits will be applicable to appeds
of denids of care or benefits for other services under the Medicare program. This paper presents a
ampligtic view of handling such an gppea but as with most areas of the law no one paper can begin to
prepare an atorney for handling such amatter. In order to successfully handle such an apped, the
attorney should have a comprehensive understanding of the Medicare statutes, regulations, and policies.
Additionally, the advocate must have aworking knowledge of the qudifying criteria and covered
sarvices, the decision-making process, important case law, and tota familiarity with the medica records
and status of the Medicare beneficiary.” The specific factors to identify such a case will be covered as
well as some of the subgtantive legd issues involved and findly the issue of feeswill be examined. Itis
not the intention of the author to suggest that thisisthe only set of facts or circumstances that give riseto
acasefor an gpped of adenid of skilled nursaing care. The facts set forth are real world examples of
such acase that an elder law attorney will most likely encounter during their practice.

1. THE ALMOST PERFECT CASE DENIAL OF SKILLED NURSING CARE
The dmost perfect case will show up in the elder law attorney’ s office on aregular basisif the
atorney does any work in the Medicaid nurang home field. The dlient will walk into your office
with the amost perfect case without even knowing that they have acase. By asking some
smple background questions you can identify the dmost perfect case. Once you are stisfied
that the basic requirements are met, then more intensive investigation will be required but what
follows is adescription of the basic facts and circumstances that must exist in the dmost perfect
case.

A. Must meet the criteriafor skilled nursing care

This type of case was selected because it is not only the most likely case that the elder law
attorney will encounter in their practice, but it is aso the type that will provide a great benefit for
the client. The dmost perfect case will come to your office not as an apped of denid of skilled
nursing care benefits but as a Medicaid nursing home case. The client will be seeking advice on
how to quaify for Medicaid to help them pay for nursng home care. The specific facts that
must exist to qualify for the skilled nursing benefit under Medicare are set forth below, but you
will not have to worry about these facts in the dmost perfect case. In the dmost perfect case
the client will tdll you they have dready met the requirements for the skilled nursing benefit
because they received some amount of the benefit dready in a skilled nursing facility (SNF) in
the hospital. They will tdl you that for some reason the hospital has informed them that they are
no longer quaified for skilled nursing care under Medicare rules and that they must moveto a
nursng home. Many times these clients dmost magicaly are better on the day that their 20 days
of full pay for skilled care under Medicare have been exhaugted. The dlient is either being

! Stein and Chiplin ed, Medicare Handbook,Panel Publishers (2000) p.3-17.




transferred to anursing home or is dready at the nursaing home and is seeking your advice asto
qudification for Medicaid. So the most important part of the caseis dready established. The
person has met the criteriafor coverage of for skilled nursing care. Thisisthe first requirement
of the dmost perfect case.

B. Must have M edigap cover age

The second most important fact in the amost perfect caseis that the client must have Medigap
insurance that will cover the copayment of $99.00 a day for Medicare skilled nursing benefits
for the 21% thru 100™ day of care. The Medigap will only cover the copayment if the person
qudifiesfor skilled care under the Medicare rules. In most cases the cost of the care for the
person will be less than $100.00 a day so even if the person qudifies, Medicare will not pay
anything towards the hill but the Medigap policy will cover the entire cost.

C. Facility must be Medicare certified

The third fact that must exist is that the nursing home must be gpproved or certified to provide
Medicare covered services. If the facility is not Medicare certified, then you cannot obtain
Medicare payment for the services provide by the facility.

D. Not eligible for Medicaid

The fourth circumatance that must exist for the dmost perfect case isthat the client must not be
ableto qualify for Medicaid coverage for at least three to four months. If the client is unable to
obtain coverage from Medicaid for this period of time, a@ther they or their family will haveto
privately pay for the care. Thisisthe part that makes this sort of case so rewarding to both the
advocate and the client. Y our client has dready pad the bill for the care and basicdly lost the
money around $8,000.00 or more. Now you have a chance to recover that “lost money” by
filing and winning an apped of the denid of Medicare skilled nursing care benefits. If you are
successful in the gpped, the dlient will be digible for the Medicare benefit and in turn the
Medigap coverage. In effect, the bill that the client or his or her family paid will now be paid by
the Medigap policy and entitle the client to arefund of the moniesthey paid to the nursing home.
Your client has dready paid the premiums on the Medigap policy, and now it istime to collect
the benefits. If the person qudifies for Medicaid, then the stay will be covered by the Medicad
program and the client will not be entitled to return of any money.

SKILLED NURSING CARE CRITERIA [42CFR §409.30]
A. Basic requirements. The beneficiary must—

1. Have been hospitdized in a participating or qudified hospital for medicaly
necessary inpatient hospita or inpatient care for at least 3 consecutive caendar
days, not counting the date of discharge; and

2. Have been discharged from the hospitd after the month he or she attained age
65, or in amonth for which he or she was entitled to hospita or insurance
benefits on the basis of disability or end-stage rend disease, in accordance with
part 406 of this chapter.
and

3. The beneficiary must be in need of posthospital SNIF care, be admitted to the
facility, and receive the needed care within 30 calendar days after the date of
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discharge from a hospital. Except for a beneficiary for whom posthospital SNF
care would not be medically appropriate within 30 days after discharge

from the hospitd may be admitted at the time, it would be medicaly appropriate
to begin an active course of trestment.

B. Additional requirements. The servicesmust - [42 C.F.R. § 409.31]

1 Be ordered by aphyscian;

2. Require the skills of technica or professona personnel such as registered
nurses, licensed practical (vocational) nurses, physica thergpists, occupationa
therapists, and speech pathologists or audiologists, and
Be furnished directly by, or under the supervision of, such personndl.

4, Meset specific conditions for level of care requirements.

a The beneficiary must require skilled nuraing or skilled renabilitation

sarvices, or both, on adaily basis.

w

b. Those services must be furnished for a condition—
@ For which the beneficiary received inpatient hospital services,
or

2 Which arose while the beneficiary was receiving care in a SNF
or swing-bed hospitd for acondition for which he or she
received inpatient hospital services.

C. The daily skilled services must be ones that, as a practica matter, can
only be provided in a SNF on an inpatient basis.

IV.  RECOGNIZING WRONGFUL DENIALS OF COVERAGE

As stated above, no paper can provide the knowledge or expertise to handle an apped of a
denid of Medicare benefits. To obtain the knowledge and skills necessary, the advocate must be
familiar with the federa law and regulations. Additiondly, knowledge of the procedure of such apped's
isaso important. The best source of knowledge and expertise in this area (other than the federd law)
can be obtained from the publications of the Center for Medicare Advocacy, Inc. The Center for
Medicare Advocacy, Inc. has many different publications available to assst advocates in handling
appeds. The foremost of these is the Medicare Handbook. 1t was origindly published by Legd
Counsd for the Elderly, Inc. of the AARP in 1990 as the Medicare Practice Manud. A new updated
version edited by Judith A. Stien and Alfred J. Chiplin Jr. has been published by Pandl Publishers
(2000). This handbook and the other publications of the Center are an invaluable resource for the
advocate. The materids contained in the M edicare Handbook include checkligs thet can help in
screening cases to determine which cases have merit and present the grestest possibility for success.
The Seminar materids available from the Nationad Academy of Elder Law Attorneysinclude many
excdlent articles on Medicare law and gppedls. Itiscriticd that any attorney atempting to handle one
of these appeal’s obtain resource materias such asthese in order to learn the specific techniques for
opposing denids of benefits. Having prefaced the discussion with this cavest it is possible to point out
some of the more common reasons for denia of benefits and how to ded with them.

A. The denial is because the patient has stopped responding to the therapy or they
arenot improving
One of the services that will qudify abeneficiary for skilled nurang care bendfitsis
rehabilitation services delivered on adaily basis at least 5 days per week. [2 C.F.R. § 409.31]
3
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If you arelooking at a potential case and the services that had qudified the beneficiary for
skilled nursing care were physical therapy services and suddenly the beneficiary has been told
that they are no longer digible for the skilled nurang benefit to pay for the physica therapy, then
the question is, on what basis has the provider made this determination? Many times the reason
given for the determination that Medicare will no longer pay for thergpy as skilled nuraing careis
that the beneficiary is no longer improving. The reason for the denid isthat the careis not
restorative, the beneficiary will not get any better. Since many beneficiaries suffer from chronic
conditions such as Parkinson' s disease, the skilled services of atherapist may be necessary to
determine what type of exercises will contribute the most to maintenance of the beneficiary’s
present leve of functioning. If the denial of benefits is because the care is not retorative, then
the denid isnot vaid. The regulations specificaly addressthisissue at 42 C.F.R. §409.32 (c) :

The restoration potentiad of a patient is not the deciding factor in determining whether
skilled services are needed. Even if full recovery or medica improvement is not
possible, a patient may need skilled services to prevent further deterioration or preserve
current capabilities. For example, atermina cancer patient may need some of the skilled
services described in Sec. 409.33. [48 FR 12541, Mar. 25, 1983, as amended at 59
FR 65493, Dec. 20, 1994]

Any time that the reason given for the denid of careislack of restorative potentid, then thisis
one of those dmost perfect cases. If the care meets Al of the other criteria of the regulations,
and the care is needed to maintain or prevent deterioration of the beneficiary, then it should
quaify the person for skilled nursing care.

B. None of the servicesthe patient requires are skilled services

The regulations set forth examples of services that are by definition consdered skilled services.
42 C.F.R. 8 409.33 If your client is receiving one of these enumerated services, then they most
likely but not dways would not have been denied the benefit. But what about a case where
your client is not receiving any of the services defined in the regulaions as skilled care?
Although such a case can be difficult, it is ill one that can be won based on the overal
management of the plan for the patient. In many of the cases that an eder law attorney will
encounter, the client is suffering from severd different chronic and debilitating medica
conditions. Additiondly, many of these patients will have some type of cognitive impairment as
well, that will prevent them from responding to or asssing their care giversin their care. The
regulations again specificaly address thistype of case at 42 C.F.R. § 409.32 (b):

A condition that does not ordinarily require skilled services may require them because
of gpecid medical complications. Under those circumstances, aservice that is usudly
nonskilled (such asthose listed in Sec. 409.33(d)) may be considered skilled because it
must be performed or supervised by skilled nuraing or rehabilitation personnel. For
example, aplaster cast on aleg does not usudly require skilled care. However, if the
patient has a preexisting acute skin condition or needs traction, skilled personnel may be
needed to adjust traction or watch for complications. In Stuations of this type, the
complications and the skilled services they require must be documented by physicians
orders and nursing or therapy notes.

The thing to kegp in mind is that most of the clients in the dmost perfect case will have dready
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met the requirements for skilled care coverage because they were dready receiving the benefit
in the hospita and suddenly something has changed or so the providers that are making the
determination of whether the care is covered by Medicare have decided. It isimportant to
determine what has changed in the patient’ s situation. Has the patient actually gotten better? Is
the disease or condition they were suffering from while in the hospita suddenly better or cured?
Mogt of the conditions or illnesses of this group of patients will be chronic conditions that will
not ever be cured. While investigating the facts surrounding the condition of the patient,
remember the aforementioned bad reason for denid, that we are not improving.

V. NEW RULESON ATTORNEY FEES

The most dramatic change in many years that has a direct impact on Elder Law attorneys and
their clients was not an amendment to the Medicare law by Congress but a change in interpretation of
exising law by the Hedlth Care Financing Adminigtration (HCFA), now known as the Medicare and
Medicaid Service Center (MMSC). As anyone who has attempted to represent Medicare beneficiaries
in the past knows, the rules and regulations concerning atorney fees made it very difficult to handle
these cases. A recent change in how HCFA views the regtrictions on attorney fees makes it much
eader for an attorney to handle and receive afee for these cases.

A. Titlell of the Social Security Act

The regulations that control the fees that an attorney can charge in aMedicare Apped or for
representation in any Medicare area have aways been linked to the provisons of Title 1l of the Socid
Security Act that limit how attorney fees can be handled in Socia Security cases.

The statute telling us that dl of the procedura laws dedling with SSD gppedls gpply to
Medicare appedls (at the ALJlevel and beyond) islocated at 42 U.S.C.A. § 1395ii entitled Application
of Certain Provisons of Subchapter [1. The forma name for subchapter 11 isTITLE 42 THE PUBLIC
HEALTH AND WELFARE CHAPTER 7 SOCIAL SECURITY SUBCHAPTER Il - FEDERAL
OLD-AGE, SURVIVORS, AND DISABILITY INSURANCE BENEFITS. This Satute essentidly
says that the provisions of 8405 and 8406 of the Socid Security law gpply to Medicare as well.
Referencesin this article and the Statutes to the * Secretary” refersto Secretary of the Department of
Hedth and Human Services. Additiondly, the provisons of the Title Il are linked
to Medicare apped s through agency-created cross-reference in the Code of Federa Regulations at 42
C. F. R. 8405.7-1(c).

Under the provisons of the Title |1 of the Socid Security Act an attorney islimited to afee
not to exceed 25% of the total amount of any past due benefits or $4,000.00, which ever isless. 42
U.S.C.A. 8406(3)(2)(A). There is another method to obtain payment of fees referred to as the fee
petition process that is very complicated and lengthy such that it is not used by mogt attorneysin Socid
Security Disability (SSD) cases. The fee must be gpproved by the Commissioner of Security Socid
Security and is only awarded if the case iswon and results in the payment of back benefits. Thefeeis
paid out of these back benefits prior to the claimant recelving their monies.  Thereisa provision that
dlowsfor the gpprova of afeein the event acaseislost but to the best of the author’ s knowledge, no
one has actudly ever used it. Regardless of the method used, the fee must be approved by the
Commissioner prior to the attorney getting paid.
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B. The problem - NO BACK BENEFITS

Under the Medicare Program Title XV1I1 of the Socia Security Act, payments for medical
care are generdly made directly to providers of hedthcare services. Thereis generdly not acash
payment made directly to the Beneficiary. In most cases, a Beneficiary may have to pay a deductible to
the hospital or to the doctor if they are on Medicare Part A or Part B. If the beneficiary is under
Medicare Part C, then they may not even have adeductible.  Hence the problem, there is no lump-sum
payment for retroactive or past due benefits that will be paid to the beneficiary. Since there is no check
going to the beneficiary, there is no pool of money from which to withhold the attorney’ s fees or to base
the 25% limitation upon. These facts make the Socid Security fee structure and limitations set forth in
the law and regulations unworkable in the Medicare area.  In the dmost perfect case there will bea
check coming from the medigap insurer reimbursing the beneficiary for the moniesthey paid on the
copayment due for days 21 thru 100 on the skilled nuraing benefit. In most instances, this check will
amount to close to $8,000.00 if the beneficiary did not recelve any additiond rehabilitation services or
therapy. If the beneficiary recelved these additional services, then the reimbursement check would be
larger.

C. The solution

The problem of applying the Socia Security fee rules to Medicare cases was widely
discussed among Elder Law advocates and a group of these attorneys was formed to pursue a solution.
The Public Policy Committee of the Nationd Academy of Elder Law Attorneys, the Center for
Medicare Advocacy, Inc., The Nationa Senior Citizens Law Center, the Medicare Rights Center, and
the Consumer Coadlition for Qudity Hedthcare formed a committee to address the problem with
HCFA. ? After more than ayear of negotiations with various representatives of HCFA with what
seemed like little progress, suddenly the entire area dedling with attorney fees was stood on its ear.

On August 17, 2000, aletter from HCFA was received explaining HCFA' s position on the application
of the Socid Security rulesto Medicare cases. The letter stated:

Thisletter serves asaformd darification that the Hedth Care Financing Adminigtration
(HCFA) lacks the requigte statutory authority to reimburse attorneys who represent
beneficiariesin the Medicare apped's process. At thistime, HCFA does not plan to amend
theregulations at 42 C.F.R. 8422.560 &t. seqg. to address the issue of whether Medicare
pays attorneys fees.

If you require additional assistance, please do not hesitate to contact me or Michde
Edmondson of my g&ff.

Sincerdy,
Margaret P. Sparr
Director Beneficiary Membership Adminigtration Group

2 Chiplin, Barrett, French and Mayo, New Area of Practice: Attorneys

Fees in Medicare Appeals. presented to NAELA Institute, Colorado Springs, Co.,
Nov. 16, 2000, p. 7.
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The reference to § 422.560 relates to the M+C appeals process. Subsequent to the receipt
of the letter, the committee had discussions about the exact meaning of the letter and questions about
what were the implications for the practicing attorney in handling aMedicare apped. Asaresult of
those questions the chairman of the committee Alfred J. Chiplin, Jr. contacted Ms. Sparr’s office
at HCFA. The phone conference verified that it was HCFA' s position that the structure and fee
limitations do not apply to Medicare. *

D. How to get paid

In the dmost perfect case, you have a client that isforced to pay the monthly fee to the
nursng home for the remaining 80 days that the skilled nursing benefit for Medicare and their
supplement or Medigap policy should have paid. In such a case, the client has dready spent the money
and your case conddts of trying to get the nursing home stay covered by Medicare and the Medigap
which will in turn result in arembursement to the beneficiary of dl of the moniesthey have paid to the
nursaing home for the 80 days covered by Medicare. It isimportant to note that there are some old
Medigap policies that cover the skilled nuraing care for afull 365 daysif the beneficiary is a skilled
nursing care designate. In such cases, the reimbursement check would be more like $34,500.00.

The dlient in such a case will most likely be very happy to dlow the attorney to try to obtain
the reimbursement provided they do not have to pay any additiond feesfor the opportunity. Thisisthe
part where the change in policy by HCFA or MM SC comes into the case. Since, the Commissioner no
longer has to approve the fee, the attorney is free to contract with the client asin any other legd maiter.
The obvious choice for such a case is a contingent fee contract. It must be noted that a one time the
Mode Rules required that a client must be offered a choice of fee arrangements before a contingent fee
can be used s0 be sure to check your specific state' s rules before entering into a contingent fee
agreement. However, in this Situation the client would most likely prefer such an agreement. They have
dready paid the bill and if they enter into a contingent fee agreement, they will not have to pay any more
money but if the effort is successful they will obtain arefund of the monies they have paid minus the
atorney’sfee. It isanobrainer for the dient. They have nothing to lose if they pursue the matter as
long asthey are not charged for any expenses.

VI. CONCLUSION

The facts set forth in this paper have been referred to as the amost perfect case. What
makes it the dmost perfect case? The Elder Law attorney has a chance to obtain Medicare or
Medigap benefitsfor a client that has dready paid for the benefits. The client has dso had to pay out of
their pocket the cogt of their stay in the nursing facility. Now the client is afforded an opportunity to
obtain arefund of the money they have paid out with no additiona cost to them. The facts of the case
dready prove they were entitled to skilled care benefits while in the hospitd. All that remainsis for the
advocate to determine if the denid of further benefits was wrongful and to proveit at the gpped. Thisis
the perfect case for the Elder Law atorney to do well by doing good.

® 1d. at 9 footnote 24.
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[Code of Federal Regulations]

[Title 42, Volume 2, Parts 400 to 429]

[Revised as of October 1, 2000]

From the U.S. Government Printing Office via GPO Access
[CITE: 42CFR409.21]

[Page 212]
TITLE 42--PUBLIC HEALTH

CHAPTER IV--HEALTH CARE

FINANCING ADMINISTRATION,

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

PART 409--HOSPITAL INSURANCE BENEFITS--Table of Contents
Subpart C--Posthospital SNF Care
Sec. 409.21 Nursing care.

(a) Basic rule. Medicare pays for nursing care as posthospital SNF
care when provided by or under the supervision of a registered
professional nurse.

(b) Exception. Medicare does not pay for the services of a private
duty nurse or attendant. An individual is not considered to be a private
duty nurse or attendant if he or she is an SNF employee at the time the
services are furnished.

[63 FR 26306, May 12, 1998]
TITLE 42--PUBLIC HEALTH

CHAPTER IV--HEALTH CARE

FINANCING ADMINISTRATION,

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

PART 409--HOSPITAL INSURANCE BENEFITS--Table of Contents

Subpart C--Posthospital SNF Care

Sec. 409.27 Other services generally provided by (or under arrangements made by) SNFs.

In addition to those services specified in Secs. 409.21 through
409.26, Medicare pays as posthospital SNF care for such other diagnostic
and therapeutic services as are generally provided by (or under
arrangements made by) SNFs, including--

(a) Medical and other health services as described in subpart B of
part 410 of this chapter, subject to any applicable limitations or
exclusions contained in that subpart or in Sec. 409.20(b); and

(b) Respiratory therapy services prescribed by a physician for the
assessment, diagnostic evaluation, treatment, management, and monitoring
of patients with deficiencies and abnormalities of cardiopulmonary function.
[Code of Federal Regulations]
[Title 42, Volume 2, Parts 400 to 429]
[Revised as of October 1, 2000]
From the U.S. Government Printing Office via GPO Access
[CITE: 42CFR409.31]
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[Page 214-215]
TITLE 42--PUBLIC HEALTH

CHAPTER IV--HEALTH CARE

FINANCING ADMINISTRATION,

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

PART 409--HOSPITAL INSURANCE BENEFITS--Table of Contents
Subpart D--Requirements for Coverage of Posthospital SNF Care
Sec. 409.31 Level of care requirement.

(a) Definition. As used in this section, skilled nursing and skilled
rehabilitation services means services that:

(1) Are ordered by a physician;

(2) Require the skills of technical or professional personnel such
as registered nurses, licensed practical (vocational) nurses, physical
therapists, occupational therapists, and speech pathologists or
audiologists; and

(3) Are furnished directly by, or under the supervision of, such
personnel.

(b) Specific conditions for meeting level of care requirements. (1)
The beneficiary must require skilled nursing or skilled rehabilitation
services, or both, on a daily basis.

(2) Those services must be furnished for a condition--

(i) For which the beneficiary received inpatient hospital or
inpatient CAH services; or

(i) Which arose while the beneficiary was receiving care in a SNF
or swing-bed hospital for a condition for which he or she received
inpatient hospital or inpatient CAH services.

(3) The daily skilled services must be ones that, as a practical
matter, can

[[Page 215]]
only be provided in a SNF, on an inpatient basis.

[48 FR 12541, Mar. 25, 1983, as amended at 58 FR 30666, May 26, 1993]

MAYO



[Code of Federal Regulations]

[Title 42, Volume 2, Parts 400 to 429]

[Revised as of October 1, 2000]

From the U.S. Government Printing Office via GPO Access
[CITE: 42CFR409.32]

[Page 215]
TITLE 42--PUBLIC HEALTH

CHAPTER IV--HEALTH CARE

FINANCING ADMINISTRATION,

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

PART 409--HOSPITAL INSURANCE BENEFITS--Table of Contents
Subpart D--Requirements for Coverage of Posthospital SNF Care
Sec. 409.32 Criteria for skilled services and the need for skilled services.

(a) To be considered a skilled service, the service must be so
inherently complex that it can be safely and effectively performed only
by, or under the supervision of, professional or technical personnel.

(b) A condition that does not ordinarily require skilled services
may require them because of special medical complications. Under those
circumstances, a service that is usually nonskilled (such as those
listed in Sec. 409.33(d)) may be considered skilled because it must be
performed or supervised by skilled nursing or rehabilitation personnel.
For example, a plaster cast on a leg does not usually require skilled
care. However, if the patient has a preexisting acute skin condition or
needs traction, skilled personnel may be needed to adjust traction or
watch for complications. In situations of this type, the complications,
and the skilled services they require, must be documented by physicians
orders and nursing or therapy notes.

(c) The restoration potential of a patient is not the deciding
factor in determining whether skilled services are needed. Even if full
recovery or medical improvement is not possible, a patient may need
skilled services to prevent further deterioration or preserve current
capabilities. For example, a terminal cancer patient may need some of
the skilled services described in Sec. 409.33.

[48 FR 12541, Mar. 25, 1983, as amended at 59 FR 65493, Dec. 20, 1994]
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[Code of Federal Regulations]

[Title 42, Volume 2, Parts 400 to 429]

[Revised as of October 1, 1998]

From the U.S. Government Printing Office via GPO Access
[CITE: 42CFR409.33]

[Page 187-188]
TITLE 42--PUBLIC HEALTH

CHAPTER IV--HEALTH CARE

FINANCING ADMINISTRATION,

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

PART 409--HOSPITAL INSURANCE BENEFITS--Table of Contents
Subpart D--Requirements for Coverage of Posthospital SNF Care
Sec. 409.33 Examples of skilled nursing and rehabilitation services.

(a) Services that qualify as skilled nursing services. (1)
Intravenous or intramuscular injections and intravenous feeding.

(2) Enteral feeding that comprises at least 26 per cent of daily
calorie requirements and provides at least 501 milliliters of fluid per
day.

(3) Nasopharyngeal and tracheostomy aspiration;

(4) Insertion and sterile irrigation and replacement of catheters;

(5) Application of dressings involving prescription medications and
aseptic techniques;

(6) Treatment of extensive decubitus ulcers or other widespread skin
disorder;

(7) Heat treatments which have been specifically ordered by a
physician as part of active treatment and which require observation by
nurses to adequately evaluate the patient's progress;

(8) Initial phases of a regimen involving administration of medical
gases;

(9) Rehabilitation nursing procedures, including the related
teaching and adaptive aspects of nursing, that are part of active
treatment, e.g., the institution and supervision of bowel and bladder
training programs.

(b) Services which would qualify as skilled rehabilitation services.

(1) Ongoing assessment of rehabilitation needs and potential: Services
concurrent with the management of a patient care plan, including tests
and measurements of range of motion, strength, balance, coordination,
endurance, functional ability, activities of daily living, perceptual
deficits, speech and language or hearing disorders;

(2) Therapeutic exercises or activities: Therapeutic exercises or
activities which, because of the type of exercises employed or the
condition of the patient, must be performed by or under the supervision
of a qualified physical therapist or occupational therapist to ensure the safety of the patient and the
effectiveness of the treatment;

(3) Gait evaluation and training: Gait evaluation and training
furnished to restore function in a patient whose ability to walk has
been impaired by neurological, muscular, or skeletal abnormality;

(4) Range of motion exercises: Range of motion exercises which are
part of the active treatment of a specific disease state which has
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Sec. 409.33 Examples of skilled nursing and rehabilitation services continued
[[Page 188]]

resulted in a loss of, or restriction of, mobility (as evidenced by a
therapist's notes showing the degree of motion lost and the degree to be
restored);

(5) Maintenance therapy; Maintenance therapy, when the specialized
knowledge and judgment of a qualified therapist is required to design
and establish a maintenance program based on an initial evaluation and
periodic reassessment of the patient's needs, and consistent with the
patient's capacity and tolerance. For example, a patient with
Parkinson's disease who has not been under a rehabilitation regimen may
require the services of a qualified therapist to determine what type of
exercises will contribute the most to the maintenance of his present
level of functioning.

(6) Ultrasound, short-wave, and microwave therapy treatment by a
qualified physical therapist;

(7) Hot pack, hydrocollator, infrared treatments, paraffin baths,
and whirlpool; Hot pack hydrocollator, infrared treatments, paraffin
baths, and whirlpool in particular cases where the patient's condition
is complicated by circulatory deficiency, areas of desensitization, open
wounds, fractures, or other complications, and the skills, knowledge,
and judgment of a qualified physical therapist are required; and

(8) Services of a speech pathologist or audiologist when necessary
for the restoration of function in speech or hearing.

(c) Personal care services. Personal care services which do not
require the skills of qualified technical or professional personnel are
not skilled services except under the circumstances specified in
Sec. 409.32(b). Personal care services include, but are not limited to,
the following:

(1) Administration of routine oral medications, eye drops, and
ointments;

(2) General maintenance care of colostomy and ileostomy;

(3) Routine services to maintain satisfactory functioning of
indwelling bladder catheters;

(4) Changes of dressings for noninfected postoperative or chronic
conditions;

(5) Prophylactic and palliative skin care, including bathing and
application of creams, or treatment of minor skin problems;

(6) Routine care of the incontinent patient, including use of
diapers and protective sheets;

(7) General maintenance care in connection with a plaster cast;

(8) Routine care in connection with braces and similar devices;

(9) Use of heat as a palliative and comfort measure, such as
whirlpool and hydrocollator;

(10) Routine administration of medical gases after a regimen of
therapy has been established;

(11) Assistance in dressing, eating, and going to the toilet;

(12) Periodic turning and positioning in bed; and

(13) General supervision of exercises which have been taught to the
patient; including the actual carrying out of maintenance programs,
i.e., the performance of the repetitive exercises required to maintain
function do not require the skills of a therapist and would not
constitute skilled rehabilitation services (see paragraph (c) of this
section). Similarly, repetitious exercises to improve gait, maintain
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strength, or endurance; passive exercises to maintain range of motion in
paralyzed extremities, which are not related to a specific loss of
function; and assistive walking do not constitute skilled rehabilitation
services.

[48 FR 12541, Mar. 25, 1983, as amended at 63 FR 26307, May 12, 1998]

[Code of Federal Regulations]

[Title 42, Volume 2, Parts 400 to 429]

[Revised as of October 1, 1998]

From the U.S. Government Printing Office via GPO Access
[CITE: 42CFR409.34]

[Page 188-189]
TITLE 42--PUBLIC HEALTH

CHAPTER IV--HEALTH CARE

FINANCING ADMINISTRATION,

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

PART 409--HOSPITAL INSURANCE BENEFITS--Table of Contents
Subpart D--Requirements for Coverage of Posthospital SNF Care
Sec. 409.34 Criteria for “daily basis'".

(a) To meet the daily basis requirement specified in
Sec. 409.31(b)(1), the following frequency is required:

(1) Skilled nursing services or skilled rehabilitation services must
be needed and provided 7 days a week; or

[[Page 189]]

(2) As an exception, if skilled rehabilitation services are not
available 7 days a week those services must be needed and provided at
least 5 days a week.

(b) A break of one or two days in the furnishing of rehabilitation
services will not preclude coverage if discharge would not be practical
for the one or two days during which, for instance, the physician has
suspended the therapy sessions because the patient exhibited extreme
fatigue.
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